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|, Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

R TRER BT GRS ded
Revision application to Government of India :

(1) Wwwaﬁmﬂ,1994®waiaﬁﬁfﬁémwnmﬁﬁ$mﬁr@aﬁamaﬁw—w$
ger RGP B ST AT AT YaY A, ARG IR, e wiarera, o fwrr,  eefl e, she <
v, wwe AR, w9 feeh ¢ 110001 @1 B SAE AR

(1) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) aﬁ‘:ﬂmaﬂ‘::ri?fzﬁnrmﬁﬁmmaﬁ#aﬂw%ﬂwm?mmmﬁﬁm&mﬂ HUGMTR ¥
Egﬂi!m@frr\'ﬁHmaﬁnﬁgqwﬁﬁ,mﬁmﬂﬂmﬂmwﬁﬂwﬁwﬂawﬁﬁmﬁﬁwmﬁﬁ
et & uftsar @ SR g8 8

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(=) Hmﬁwﬁﬂﬁwmmﬁﬁﬁ%ﬁwmmﬂmzﬁﬁﬁn&mﬁmﬂwmmﬁww
wa%ﬁaza%qmﬁﬁcﬁmﬂa%wﬁi@wmu&ﬂﬁﬁuﬁﬂ%z

(b) In case of rebate of duty of excise on goods exported to any country_or territory outside
India of on excisable material used in the manufacture of the goods wh
country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment, of
duty.

o} iR SeaTeT W SIET Yod & YA @ fag o syl dfde W @ g & SR YW e Wl g9 R ud
frem & e omga, Il @ g1 Wi a1 WA 9Y a7 AT i fw sfdfer (<.2) 1998 €T 108 BT g fHU MY
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) S Fred Yo (ardiel) Framae, 2001 @ fam 9 @ sfrfa i uowm wew gu-s # &1 ufodl # ofT
e & Uy sy e e A A A @ e qo-arey ud andiet ey @ q-ar ufadl & wrer Sfw amdes far
S AfeT | W i Wi 3. bl gegdnt & ofrfa o 3s5-3 A FuiRa o @ A & wgh @ 6 deR-6 el
w1 ufe it @9 =nfew )

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfaer amdes @ w1 W8l Hord Yad U6 od w09 I S99 FA 8 O BUd 200/ — B JAAE @1 WY SR
SIEl Wel' XA U o W Sarel &1 1000 /— I W A @ @y |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

AT Yo, H=rd ITed Yoib UG ATy Adieliy ranferavr & ufdy srdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) S Ired Yoo AMRTH, 1944 Y URT 35— vodl /35-3 & Ifeeda—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

eiferied aiesg 2 (1) @ # 910 SRR & [ardl @) 37de, el & ArTel A X1 Yowb, bid Jedre
I Td waraR sdieia e (Re) @ uRem e dfde, seaemae ¥ gaar Afa, a{msﬁ
Hdel, IFANEI, HgHqEIq, I 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) Hald geTed Yoo (31AeT) A, 2001 @ GRT 6 & sl yum 1U-3 H fuiRa ey ser sl
TSl @ T e @ fawg arfid U MY emew @ W il wfed el Iwre e @ A, @t @ A 3N
TR AT AT FUY 6 T A1 I/ FH © 8l WY 1000,/ — W Worl BRI | TRl SE Yo S A, FNT Bl A
3R ST AT AT WY 5 ARG AT 50 G T B Ol WUY 5000/~ WA WO BNT | STEl SeaE Yeh @ AN, T
I AT IR TR T SEAT WO 50 G AT SHA SOIGT © g8l WY 10000 /— W WOl B8Rt @ Wik wErge
IRER & A W Yafhd 96 grue & wu A HEd @ 9| U8 g 99 WH & B e adsie am e e 9l
ST T B

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) afx 3w sy # ¥ & ST BT WAAY BT B O UG A MW B oy W H T Iuhed T |
fapar er @Ry g dew @ B gU N i o wdt w1 @ a=m @ forg wRefy el =marEERer @1 @ e
T H=NY WREHR Y U HEAGH [@ar s 8 )

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As th y be, is filled to avoid
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(4) e Yes AIfRfAEA 1970 geor W @ srgf—1'® i FuiRa fou 3 FRT 3MATA Al
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One_copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) gﬁaﬂifﬂ'ﬁifﬁﬁﬂmﬁﬁ%ﬁaﬂﬁaﬁWﬁmﬁmamﬁa%mm%ﬁ@mw,ﬁu
Wﬂﬁ@ﬁﬂﬁﬂﬂ?ﬁﬂm@ﬁw(ﬂﬁﬁ)ﬁw,wwﬁﬁ%ﬁ%l :

Attentipn in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)WQW,WMQW@WWW(W)$ﬁm$mﬁ
FAIT 3eUIG Yo AT, ¥y £ 4T 36T F g RedI(EEAT-R) HRATH 088(08y &
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(i) e 11 3 & 3iaeta RuiRa &

(i)  Qerde SrAT &Y off T IJerd TR
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) Wmﬁrﬁqﬁmq@mwﬁ:waaﬁaﬁﬁw aowmmﬁarﬁ?ra‘ra’rﬁw%v
T gL o 10% agmﬂqrsﬂmﬁmmﬁaﬁ?rg’raam?ﬁm% AT O T ST Hehell ¢ |

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This order arises out of an appeal filed by the Assistant Commissioner, Central GST,
Palanpur Division, Gandhinagar Commissionerate (in short ‘appellant’) in terms of Review
Order No.32/2018-19 dtd.09.01.2019 passed u/s 35E of the Central Excise Act, 1944 passed by
the Review Authority against Order-in-Original No.56/Ref/AC/18-19-C.Ex. dated 29.11.2018 (in
short ‘impugned order’) passed by the Assistant Commissioner, Central GST & C.Ex., Palanpur
Division, Gandhinagar Commissionerate (in short ‘adjudicating authority’) in the case of M/s.

Ambica Presstress Industries, Block No.1419/1427, National Highway-14, Shihori, District
Banaskantha (N.G.)-385 550 (in short ‘respondent”).

2. The facts of the case, in brief, are that the respondent had filed a refund claim application
dated 27.09.2005 of the duty inadvertently paid by them though they were eligible for exemption
up to the clearance value of <100.00 lacs in the year 2005-06. As there was no correspondence
from the department in respect of their refund claim application, the respondent wrote a letter,
dated 17.06.2008, to the jurisdictional Assistant Commissioner of Central Excise. The Assistant
Commissioner, vide letter dated 14.07.2008, asked the respondent to submit the proof of filing
refund claim application. In response to the aforesaid letter, the respondent submitted, vide letter
dated 20.08.2008, a copy of their refund claim application dated 27.09.2005 along with copies of
relevant documents but they did not submit the proof of filing refund claim application. Then
after the jurisdictional Assistant Commissioner, vide letter dated 23.06.2009, informed the
respondent that there was no endorsement of receipt made by the office on the body of the refund
application submitted by them and therefore, it was considered that the respondent had not
submitted the refund claim application on 27.09.2005. The respondent clarified the jurisdictional
Assistant Commissioner that they had submitted the said refund claim by post through U.P.C.
(Under Postal Certificate) and no acknowledgement of the post from the receiver was obtained
by the postal authorities. In the above circumstance, the then jurisdictional adjudicating
authority, vide letter dated 27.07.2009, disposed off the refund claim application of the
appellants on the ground of time bar.

2 By Being aggrieved with the said letter, the respondent preferred an appeal before the
then Commissioner (Appeals-III) who, vide Order-In-Appeal number 358/2009(Ahd-
MK CG/CE/Commr.(A) dated 28.10.2009, remanded the case back to the lower authority with
directions to make efforts to find out the truth regarding the filing of refund application by the
respondent vide their letter dated 27.09.2005 through U.P.C. and then to pass a speaking order in
this regard after following the principles of natural justice. As per the directions of the
Commissioner (Appeals-I1I), the adjudicating authority passed the Order-in-Original
No.91/Refund/DC/09-10 dated 15.02.2010 wherein he rejected the refund claim application of

the respondent on the ground of time bar. Aggrieved with the impugned order, the respondent,

once again, preferred an appeal before the Commissioner (Appeals-IIT) who, vide Order-In-

Appeal number 90/2010(Ahd-IIHKCG/CE/Commr.(A) dated 13.05.2010, decided the case ex
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acknowledgement/proof to establish the fact that they had submitted the refund application on
27.09.2005.

2.2 The respondent filed an appeal against the above Order-In-Appeal dated 13.05.2010 before
the Hon’ble CESTAT, West Zonal Bench, Ahmedabad. The Hon’ble CESTAT, vide Order No.
A/10083/2017 dated 16.01.2017, remanded back the case to the Commissioner (Appeals) with

direction to conclude the appeal on the merits.

23  The Commissioner, Central Tax (Appeals), Ahmedabad  vide his Order-in-Appeal
No.AHM-EXCUS-003-APP-0183-17-18 dated 24.01.2018 decided the appeal of the respondent
filed against Order-in-Original No.91/Refund/DC/09-10 dated 15.02.2010 passed by the Deputy
Commissioner, Central Excise, Division Mehsana, Ahmedabad-I1II, on merits as directed by the
CESTAT vide their Order dated 16.01.2017.  The Commissioner (Appeals), in his above said
Order, observed that the appellants were not liable to pay central excise duty as they did not
cross the limit of Rs.4 Crore and hence, their payment of duty may be treated as a procedural
lapse on their part and that if a tax has been collected which is not leviable at all, the time limit
given in the tax laws does not apply and that the general time limit under the Limitation Act
1963 applies under which the limit is three years from the time of coming to know of it. With
the above observation, the Commissioner (Appeals) set aside the OIO dated 15.02.2010 passed
by the Deputy Commissioner, Central Excise, Division Mehsana, Ahmedabad-III and allowed

the appeal filed by the respondent with consequential relief.

2.4  The department preferred an appeal before CESTAT, WZB, Ahmedabad against the said
OIA dated 24.01.2018. However, in view of the Board’s Instruction F.No0.390/Misc./116/2017-
JC dated 11.07.2018 raising monetary limit for filing appeal before CESTAT to Rs.20 lakhs, the
department filed an application for withdrawing the appeal and accordingly the CESTAT has
dismissed the departmental appeal vide F inal Order No.A/11829/2018 dated 20.08.2018 without

going into the merit of the appeal.

2.5  Consequent upon the CESTAT’s above decision dismissing departmental appeal, the
OIA No. AHM-EXCUS-003-APP-0183-17-18 dated 24.01.2018 issued by the Commisisoner,
Central Tax (Appeals), Ahmedabad became the final order in the matter and accordingly in view
of the decision in the OIA, the adjudicating authority had sanctioned the refund claim of
Rs.16,32,000/- vide the impugned Order dated 29.11.2018 as a consequential relief of the appeal

allowed by the Commissioner (Appeals).

3. The department on being aggrieved with the impugned Order, filed the present appeal
on the ground that the adjudicating authority has not examined the aspect of unjust enrichment
while sanctioning the refund and therefore the impugned Order passed by him is not legal and

proper and deserves to be set aside and that OIO may be rﬁ@geﬁ%p for considering all these
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4. A hearing in the matter was held on 19.08.2019. Shri Shankar Mundra, Consultant
appeared on behalf of the respondent and sought two weeks time for submission of cross
objection which was allowed. However, no cross objection has been filed from the side of

respondent till date. No one has appeared for the hearing from the appellant’s side.

5. I have carefully gone through the facts of the case, appeal memorandum, and evidences
available on records and I find that the impugned Order under challenge in the present case
came to be issued in consequence to Commissioner (Appeals) earlier Order dated 24.01.2018
becoming final as the appeal against the same was dismissed by the CESTAT. The refund has
been sanctioned by the adjudicating authority as consequential relief of allowing of appeal of the

respondents by the Commissioner (Appeals) by his Order dated 24.01.2018.

0 The appeal against the impugned Order has been preferred by the department only on the
ground that the aspect of unjust enrichment as mandated under Section 11 B of the Central
Excise Act has not been examined by the adjudicating authority while sanctioning the refund.
With regard to the aspect of unjust enrichment, it is to observe that the said aspect comes into
play only when the amount of duty paid, for which refund is claimed, has been collected from

the buyer or the incidence of duty has been passed on to any other person.

78 In this regard, I would like to refer to para 7 of the OIA dated 24.01.2018 of the

Commissioner (Appeals) which reads as under:

“7. At the onset, I find that the appellants were executing their tax liability under
Notification number 9/2003 for the year 2005-06. Under Notification number 9/2003, the
appellants were paying Central Excise duty from the very first consignment. Then
suddenly they realized that they were supposed to pay duty under Notification number
8/2003 after availing required SSI exemption. The appellants have regularly paid the
Central Excise duty and neither had they collected the said duty amount from their
clients, nor did they avail the credit of duty inputs under Rule 3 or 11 of the CENVAT
Credit Rules, 2002. The adjudicating authority, in the impugned order, did not counter
the above facts. The appellants had not crossed the limit of X 4 crores in the previous
financial year as well as in the current financial year. This is enough to establish the fact
that the payment of Central Excise duty by the appellants was purely a procedural lapse
and hence, they cannot be denied their right to avail the notification which they legally
deserve. In the second page of the impugned order, it has been specifically mentioned
that despite they came to know that the exemption was legally available to them; the
appellants had not discontinued payment of duty. This shows that their intention was
bona fide and not to evade payment of Central Excise duty. They had followed all the
procedures of Notification 8/2003 correctly except the payment of Central Excise duty

from the very first consignment and also they failed to intimate the department about the
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the refund on time bar as the said lapse is nothing but absolute procedural one. Thus,
looking to the intention of the appellants and the prevailing situation, I find that, the
appellants were not liable to pay Central Excise duty as they did not cross the limit of <
4 crore and hence, their payment of duty may be treated as a procedural lapse on their
part. The law should be always applied to help the trade and not to punish them on flimsy
procedural grounds. I have seen many instances where tax has been paid on goods or on
services which are not at all leviable to tax. Often the tax payers pay such amounts due (o
insufficient knowledge on their part or on the part of Revenue who coax them to pay 1o be
on the safe side. Later, when it is realised that the tax is not payable, refund claims are
made which are rejected by Revenue on the ground of time bar. The statutory time bar

given in the Service Tax, Excise and Customs Acts is invoked. I am of the belief that the

normal statutory time limit does not apply if the goods or services are not taxable. The
court of law has always treated this subject with a very rational approach to ensure that
the genuine tax payers are not penalized on procedural issues. There are plentiful of case
laws to quote where the higher courts have negated the stringent approach of the

department where the refund of unauthorized tax has been rejected with flimsy grounds.

In Cawasi & Co. case [1978 E L T (J 154)] the Hon'ble Supreme Court observed that the
period of limitation prescribed for recovery of money paid under a mistake of law is three
years from the date when the mistake is known, be it 100 years afier the date of payment.
This judgment has been quoted and depended upon by the following judgment of the
Hon’ble Andhra Pradesh High Court.

In the case of U Foam Pvt. Ltd. vs the Collector of Central Excise -1988 (36) E L T
551(A P), the issue was that Revenue rejected the refund quoting the time limit under
Rule 11 of the Central Excise Rules, 1944, and Section 11B of the Central Excises and
Salt Act, 1944. The high court held that “the period of limitation to be applied is three
years from the date when the assessee discovered the mistake in the payment of duty, or

from the date when it came 10 the knowledge of the assessee that it is entitled to the

refund”.

In the case of Hexacom (I) Ltd. vs CCE, Jaipur - 2003 (156) E L T 357 (Tri -Del), the
tribunal held that if any amounts are collected erroneously as representing Service Tax,
which is not in force, there is no bar to the return of such amounts. The time limit under
Section 11B of Central Excise Act, 1944 does nol apply. The tribunal observed the
following;

“We have perused the records and heard both sides. It is not in dispute that no
service tax was leviable during the period in question. Therefore, whatever payment

was made did not relate to Service Tax at all. 1L, merely an erroneous collection by

DOT _and payment by the appellants.
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Service Tax, including those relating to unjust enrichment, cannot have any
application to the return of the amount in question. It is further noted that provisions

contained in Section 11D of the Central Excise Act have not been made applicable to

service tax. Therefore, if any amounts are collected erroneously as representing

service tax, which is not in force, there is no bar to the return of such amounts. The

rejection of refund application was, therefore, not correct”.

In the case of CCE, Raipur vs. Indian Ispat Works Ltd -2006 (3) S T R 161 (Tri -Del), the
Tribunal held that, “The department has allowed the claim of the respondents for the
period 16-11-97 to 1-6-98, but rejected the refund claim for the previous period and
subsequent period as time barred. The rejection of the claim of refund is wrong as it can
be seen from the records, that the amount paid by the respondents is not a tax, but an
amount collected by the department without any authority of law”. In the case of CCE,
Bangalore vs Motorola India — 2006 (206) E L T 90 (Kar), the high court has held that in
the case of claim of refund, limitation under Section 11B of Excise Act is not applicable
since the amount paid by mistake in excess of duty and such amount cannot be termed as
duty. Therefore, the conclusion is clear that if a tax has been collected which is not
leviable at all, the time limit given in the tax laws does not apply. The general time limit
under the Limitation Act 1963, applies under which the limit is three years from the time
of coming to know of it. As, legally, there was no tax liability on their part, the Central
Excise duty already paid by them has to be treated as deposit and not tax. When the
amount paid by the appellants is to be treated as deposit, the principle of limitation and

all other restricting criterion would not be applicable to the case.”

8. As can be seen, the Commissioner (Appeals) in his above findings has categorically
brought on record that the respondent had regularly paid the Central Excise duty and neither had
they collected the said duty amount from their clients, nor did they avail the credit of duty inputs
under Rule 3 or 11 of the CENVAT Credit Rules, 2002. He has also observed that the
adjudicating authority did not counter the above facts. Thus, it can be seen that the fact whether
the respondent had collected the central excise duty paid from their clients had already been
examined by the then Commissioner (Appeals) in his OIA dated 24.01.2018 wherein it is
categorically held that the respondents had not collected the duty paid from their clients.
Therefore, I find that the aspect of unjust enrichment in the case has already stand examined by
the Commissioner (Appeals) by his above findings. Further, from the facts revealed from para 5
of the impugned Order, I find that in the appeal filed against the OIA dated 24.01.2018, the
department has not challenged/disputed the fact of non-collection of duty from the clients by the
respondent despite the clear finding of the Commissioner (Appeals) in this regard as discussed

above though the department has challenged the second part of the finding of Commissioner

(Appeals) relating to availment of credit under Cenvat Credit Rules. In view of the facts

*
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department in the appeal under consideration had already stand examined by the Commissioner
(Appeals) in OIA dated 24.01.2018 by his findings discussed above and when it is so, the
adjudicating authority has no jurisdiction to re-examine the said aspect especially when the said
OIA has attained finality. Therefore, I do not find merit in the department’s contention that the
aspect of unjust enrichment ought to have been examined by the adjudicating authority while

sanctioning refund in the present case.

9. In view thereof, I do not find any legal infirmity in the impugned Order passed by the
adjudicating authority and accordingly, I uphold the same and reject the appeal filed by the

department being devoid of merits.

10, erderal g a5t &1 TS e s (Huerr SN i o BRI STTaT 2
The appeals filed by the appellant stand disposed off in above terms. !
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( Gopi Nath
Commissioner (Appeals)

Attested:

\
ﬁ@% 20
(Anilkidn 69} Y

Superintendent(Appeals),
CGST, Ahmedabad.

BY SPEED POST TO :

(D The Assistant Commissioner of CGST,
Palanpur Division,
Gandhinagar Commissionerate.

(2) M/s. Ambica Presstress Industries,
Block No.1419/1427,
National Highway-14, Shihori,
District Banaskantha (N.G.)-385 550

Copy to:

1. The Chief Commissioner, CGST, Ahmedabad Zone .
The Commissioner, CGST, Gandhinagar.
The Addl. Commissioner, CGST, Gandhinagar.

b

The Assistant Commissioner( System),CGST, Gandhinagar.
(for uploading the OIA on website.)

5, AGuard File.

6. P.A. TFile







